
FEATURES

8 THE VERDICT
TM      2014–ISSUE 3

T

Continued on next page

Chris Parker

The Master of the Offer: Utilizing Liability 

Disclaimers in ORCP 54 E Offers of Judgment

Chris Parker, Davis Rothwell Earle & Xóchihua PC

1 and 

involving minimal actual damages.2  An 

-

judgment should also 

be considered in com-

liability is likely but 

-

-

able because it might later be deemed 

-

ORCP 54 E Permits Defendants to 

Define Their Offers

ORCP 54 E does not mention liability 

disclaimers.  The rule states only that the 

3  The 

4

is broad and unrestrictive, to insert a 

a statute. 

-

ORCP 54 E in Miller v. Am. Family Mut. 

Ins. Co.,5

limited to the PIP benefits and stated the 

UIM claim would endure.6 -

-

that same issue on the UIM claim.7

-

8  The Court then observed 

9  Since the 

-

gate that claim.10  The Miller decision is 

11

Federal Case Law

-
12 Fisher 
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v. Kelly,13 the Seventh Circuit addressed an 

14

Mite v. Falstaff Brewing Corp.15 is also 

-

16  

The Mite Court based its decision on 

 Delta Air Lines v. August,17 in which 

-

18

court characterized liability disclaimers 

-
19  Some courts have even held that 

disclaims liability.20

-

ability, such a disclaimer might, in certain 

21

this determination.

Conclusion

-

22

Endnotes

-

-

Id. -

the claimant is not entitled to its 

2. E.g., -

-

-

 See, 

e.g.,

4. For Counsel, Inc. v. Nw. Web Co., 329 

6. Id.

7. Id. at 733-34.

8. Id. Nieminen v. Pitzer, 

9. Id. at 738.

10. Id. at 740-41.

11. Hollywood Fantasy Corp. v. Gabor, 

12. Oregon courts regularly look to 

rules substantially similar to Oregon 

rules.  See, e.g., Fisher v. Bowman, 97 

State ex rel. 

Zidell v. Jones,

-

14.  Id. at 353-54.

16. Id. at 435.

18. Mite, 

19. Aynes v. Space Guard Prods., 

20. See, e.g., McCauley v. Trans Union, 

L.L.C.,

standing alone, to make this case 

 Chathas v. Lo-

cal 134 IBEW,

that gave him his victory did not say 

things that he would have liked to 

21. See, e.g., Lish v. Harper’s Magazine 

Found.,

22. The recent Miller

-

clusion in a subsequent case based 

Miller,


